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The power to levy taxes lies solely with the legislature and taxes cannot be assessed and collected except by authority of 
the legislature, and such authority to impose a tax must be expressly authorized by law and will not be inferred. 


The power to levy taxes lies solely with the legislature! and no entity other than an elected governing body may levy taxes,” 
although the general charge, control, and conduct of taxation are an executive function.* Taxes cannot be assessed and collected 
except by authority of the le gislature.* The state may impose a tax only if the tax is expressly authorized by law,> and the authority 
to impose a tax will not be inferred.° All doubts will be resolved against the taxing power.’ The legislature's authority to impose 
taxes exists unless expressly eliminated by the constitution. The principle that the legislature may exercise all powers not 


denied to it by the constitution is of particular importance in the field of taxation in which the legislature is generally supreme.” 


Under constitutional provisions vesting power to tax exclusively in the legislature, the legislature decides what will be taxed, 19 
and property may not be taxed unless the legislature has passed a statute clearly subjecting it to taxation. Li Nothing is taxable 


unless clearly within a grant of the power to tax. 12 AJl property is subject to taxation unless specifically exempted by statute. 13 


Subject to the fundamental or organic limitations on the power of the state, 14 the legislature has plenary power!” and is vested 
with a wide discretion! with respect to taxation. The legislature alone has the right and discretion to determine all questions 


of time, method, nature, purpose, and extent in respect of the imposition of taxes, !” the subjects on which the power may 
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be exercised, 8 and all the incidents pertaining to taxation from beginning to end.!” The exercise of such discretion, within 


constitutional limitations, is not subject to judicial control,” and a tax enactment will not be invalidated unless it clearly, 


palpably, and plainly violates the Constitution.7! 


CUMULATIVE SUPPLEMENT 
Cases: 


Taxation is a power that has been granted to the Legislature. Idaho Const. art. 7, § 2. Searcy v. Idaho State Board of Correction, 
376 P.3d 750 (Idaho 2016). 


The Supreme Court is very deferential in reviewing tax legislation because taxation policy is peculiarly a legislative function. 
Singer v. Commissioner of Revenue, 817 N.W.2d 670 (Minn. 2012). 


Supreme Court is not free to add limitations on the legislature's authority regarding taxation and revenue that are not enumerated 
in the state constitution or the Federal Constitution. School Dist. of Kansas City v. State, 317 S.W.3d 599 (Mo. 2010). 


The power to tax lies exclusively with the General Assembly pursuant to the general legislative grant conferred by state 
constitution. Const. Art. 2, § 1. Beaver Excavating Co. v. Testa, 134 Ohio St. 3d 565, 2012-Ohio-5776, 983 N.E.2d 1317 (2012). 


[END OF SUPPLEMENT] 
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Footnotes 
1 Okla.—State ex rel. Oklahoma Tax Com'n v. Texaco Exploration & Production, Inc., 2005 OK 52, 131 P.3d 


705 (Okla. 2005). 

Pa.—Thompson v. City of Altoona Code Appeals Board, 934 A.2d 130 (Pa. Commw. Ct. 2007). 
Va.—Marshall v. Northern Virginia Transp. Authority, 275 Va. 419, 657 S.E.2d 71 (2008). 
Power not absolute 

R.I.—Cabana v. Littler, 612 A.2d 678 (R.I. 1992). 


2 Va.—Marshall v. Northern Virginia Transp. Authority, 275 Va. 419, 657 S.E.2d 71 (2008). 
Wyo.—Mountain View/Evergreen Imp. and Service Dist. v. Brooks Water and Sewer Dist., 896 P.2d 1355 
(Wyo. 1995). 

3 N.H.—In re Opinion of the Justices, 87 N.H. 492, 179 A. 357 (1935). 


Administration and enforcement 
The executive branch is left only with the power to administer and enforce the state's tax laws, not to levy 
new taxes. 
Haw.—Hawaii Insurers Council v. Lingle, 120 Haw. 51, 201 P.3d 564 (2008). 
4 Cal.—California Comp. & Fire Co. v. State Bd. of Equalization, 132 Cal. App. 3d 25, 182 Cal. Rptr. 745 
(2d Dist. 1982). 
N.H.—New England Tel. & Tel. Co. v. City of Franklin, 141 N.H. 449, 685 A.2d 913 (1996). 
Not judicial function 
Tll—Hulse v. Kirk, 28 Ill. App. 3d 839, 329 N.E.2d 286 (1st Dist. 1975). 
As to the necessity and sufficiency of legislative enactments as basis for tax, see §§ 77 to 79. 
5 Mich.—Tyson Foods, Inc. v. Department of Treasury, 276 Mich. App. 678, 741 N.W.2d 579 (2007), appeal 
denied, 480 Mich. 1137, 746 N.W.2d 75 (2008). 
Statutory authority required 
The right to tax must be plainly conferred by a statute and not implied. 
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Mass.—South Street Nominee Trust v. Board of Assessors of Carlisle, 70 Mass. App. Ct. 853, 878 N.E.2d 
931 (2007), review denied, 450 Mass. 1109, 880 N.E.2d 413 (2008). 

Mich.—Tyson Foods, Inc. v. Department of Treasury, 276 Mich. App. 678, 741 N.W.2d 579 (2007), appeal 
denied, 480 Mich. 1137, 746 N.W.2d 75 (2008). 

U.S.—Brown-Crummer Inv. Co. v. City of Burbank, 17 F. Supp. 469 (S.D. Cal. 1936). 

Construction 

Tax imposition statutes are generally construed in favor of taxpayer, while tax-exemption statutes are 
construed against taxpayer. 

S.D.—Matter of Sales Tax Liability of Valley Queen Cheese, 387 N.W.2d 39 (S.D. 1986). 

Exemptions strictly construed against party claiming them 

Fla.—Sebring Airport Authority v. McIntyre, 642 So. 2d 1072 (Fla. 1994). 

Cal.—Abbott Laboratories v. Franchise Tax Bd., 175 Cal. App. 4th 1346, 96 Cal. Rptr. 3d 864 (2d Dist. 
2009), as modified, (Aug. 6, 2009) and review denied, (Oct. 28, 2009). 

Cal.—Abbott Laboratories v. Franchise Tax Bd., 175 Cal. App. 4th 1346, 96 Cal. Rptr. 3d 864 (2d Dist. 
2009), as modified, (Aug. 6, 2009) and review denied, (Oct. 28, 2009). 

R.I.—Inn Group Associates v. Booth, 593 A.2d 49 (R.I. 1991). 

All kinds of property 

It is within competence of legislature to sweep within its taxable orbit all kinds of property and any and 
all interests therein. 

Mich.—Huron Ridge LP v. Ypsilanti Tp., 275 Mich. App. 23, 737 N.W.2d 187 (2007). 

R.I.—Inn Group Associates v. Booth, 593 A.2d 49 (R.I. 1991). 

Exercise of power to tax 

The exercise of the power to tax is dependent upon the existence of legislation designating the kinds of 
property to be taxed. 

Kan.—Application of Kaul, 261 Kan. 755, 933 P.2d 717 (1997). 

Policy underlying power 

N.Y.—Greater Poughkeepsie Library Dist. v. Town of Poughkeepsie, 81 N.Y.2d 574, 601 N.Y.S.2d 94, 618 
N.E.2d 127 (1993). 

Kan.—Application of Kaul, 261 Kan. 755, 933 P.2d 717 (1997). 

Fla.—Sebring Airport Authority v. McIntyre, 642 So. 2d 1072 (Fla. 1994). 

Ill.—Comprehensive Training and Development Corp. v. County of Jackson, 261 Ill. App. 3d 37, 198 Il. 
Dec. 727, 633 N.E.2d 189 (5th Dist. 1994). 

§ 12. 

Colo.—Mesa County Bd. of County Com'rs v. State, 203 P.3d 519, 242 Ed. Law Rep. 448 (Colo. 2009). 
Okla—EOG Resources Marketing, Inc. v. Oklahoma State Bd. of Equalization, 2008 OK 95, 196 P.3d 511 
(Okla. 2008), as corrected, (Oct. 24, 2008). 

Plenary power limited by constitution 

Wash.—Belas v. Kiga, 135 Wash. 2d 913, 959 P.2d 1037 (1998). 

Colo.—Mesa County Bd. of County Com'rs v. State, 203 P.3d 519, 242 Ed. Law Rep. 448 (Colo. 2009). 
Pa.—Sher v. Berks County Bd. of Assessment Appeals, 940 A.2d 629 (Pa. Commw. Ct. 2008). 

Creation of elective body 

The decision of whether to create an elective body to govern a particular taxing district is vested in the 
discretion and competence of the legislature. 

Neb.—Swanson v. State, Dept. of Educ., 249 Neb. 466, 544 N.W.2d 333 (1996). 

Me.—Boston Milk Producers Inc. v. Halperin, 446 A.2d 33 (Me. 1982). 

Wash.—Snow's Mobile Homes, Inc. v. Morgan, 80 Wash. 2d 283, 494 P.2d 216 (1972). 

Wyo.—Barcon, Inc. v. Wyoming State Bd. of Equalization, 845 P.2d 373 (Wyo. 1992). 

Classification of property for taxation 

N.H.— Opinion of the Justices, 142 N.H. 102, 697 A.2d 125 (1997). 

As to the classification of property for the purposes of taxation, see § 45. 

Minn.—Chun King Sales, Inc. v. St. Louis County, 256 Minn. 375, 98 N.W.2d 194 (1959). 

Ariz—Union Transportes de Nogales v. City of Nogales, 195 Ariz. 166, 985 P.2d 1025 (1999). 
Kan.—Gorges Chrysler-Plymouth, Inc. v. Cobler, 212 Kan. 664, 512 P.2d 504 (1973). 

No limitations on authority 
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The supreme court is not free to add limitations on the legislature's authority regarding taxation and revenue 
that are not enumerated in the Missouri Constitution or the United States Constitution. 
Mo.—Franklin County ex rel. Parks v. Franklin County Com'n, 269 S.W.3d 26 (Mo. 2008). 





pall Pa.—Wilson Partners, L.P. v. Com., Bd. of Finance and Revenue, 558 Pa. 462, 737 A.2d 1215 (1999). 
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